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ADVERTISEMENT. 



The Author of the following work 
having had an intention, after leaving the 
University, of becoming a member of the 
legal profession collected during the time 
he was studying the criminal law, the mat- 
ter which fills the following pages. The 
number of men who have lately been ad- 
mitted into the office of constables of 
police, suggests to the author, that the 
following pages might be of service to 
men, who from their former habits and 
employments, must be altogether ignorant 
of the criminal law ; and consequently, 
entirely unacquainted with what their duty 
calls them to perform. The danger to be 
apprehended from such men is i tl\a^V'o.i'2.Nv^v 
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ignorance, they may be of little use to the 
public, or may overstep the bounds of 
their duty. Indeed, it is not peace officers 
alone who have an interest in knowing the 
criminal law, but every person in the king- 
dom ; for as Lord Chief Justice Hale ob- 
serves : " No rank or elevation in life — no 
uprightness of heart — no prudence or cir- 
cumspection of conduct, should tempt a 
man to conclude that he may not at some 
time or other be deeply interested in these 
researches. The infirmities of the best 
among us — the vices and ungovernable 
passions of others — the instability of all 
human affairs — and the numberless unfore- 
seen events which the compass of a day 
may bring forth, will teach us (upon a mo- 
ment's reflection) that to know with pre- 
tcision what the laws of our country have 
forbidden, and the deplorable consequences 
to which a wilful disobedience may expose 
us, is a matter of universal concern." 
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If the Public derive any benefit from 
the labours of the author, he will feel 
amply satisfied and compensated for his 
trouble. Before the following sheets went 

to press, the author submitted them for the 
consideration of a gentleman at the Bar, 
deeming it prudent to take the opinion of 
some learned counsel on a publication which 
contains such an important branch of the 
jurisprudence of the country ; the opinion 
of the learned gentleman on the work, the 
author has taken the liberty of publishing 
with this volume. 



OPINION OF COUNSEL 



/ have read over the manuscript of a 
Work, entitled "The Constable's Guide/' 
and am of opinion that the principles of law 
contained in it are correct and supported 
by clear and unquestionable authorities. I 
am further of opinion, that the advice and 
directions given in it to constables, cannot 
fail to be most beneficial (if attended to) to 
that class of men ; and indeed, to the public 
in general. 

RICHARD GARDE. 



10, Hall Stairt, Temple, 
June 8M, 1830. 



INTRODUCTION. 



As the principal object in establishing a Police 
in any country is to prevent the perpetration of 
crimes, it is the duty of every constable, peace 
officer, &c. to be constantly mi the alert to pre- 
vent the commission of an offence, rather than, 
as is too generally the case, permit its comple- 
tion, before he interferes, for the sake, some- 
times by the sacrifice of human life, of pecuniary 
benefit. It is revolting to human nature to 
suppose that any man (but particularly one in the 
character of a constable) possessing a mind and 
heart so depraved and hardened should exist, 
but daily occurrences make it too apparent that 
such persons are in being. 

Where a constable, in the execution of his 
office, conducts himself with such vigilance and 
activity as to deter offenders from committing 
mischief, he may be assured that he more effect- 






nally succeeds in gaining the good opinion and 
commendation of the public and those persona 
who are placed in authority over him, by pursuing 
such a course, than lie would by the apprehension 
of many persons after they bad perpetrated a crime 
which had been facilitated by his inattention and 
culpable negligence. 

Where a constable faithfully and honestly dis- 
charges his duty without overstepping the limits 
prescribed to him, he is most powerfully sup- 
ported by the law ; but if, on the contrary, he 
assumes an authority which he does not possess, 
by exercising any unnecessary violence or harsh- 
ness towards a prisoner in his custody, he may 
be certain that the law, which in a juat cause 
would protect him, would most severely punish 
any unwarrantable exercise of power. A con- 
stable should never (if possible to avoid it) strike 
a man or use the slightest degree of violence unless 
in cases of the most serious nature ; as where 
his own life is in imminent danger, or where a 
powerful attempt is made to rescue a prisoner 
from his custody. The less violence a constable 
uses towards a prisoner, the stronger is his ad- 
vantage over him in a court of justice ; for where it 






is made evident that an officer has borne ill-treat- 
ment with firmness and proper forbearance, the 
prisoner will most assuredly be severely punished. 
But, when a prisoner is taken into a court of jus- 
tice, bleeding and covered with wounds, general , 
commiseration is excited for him, justice itself is 
disarmed of the severity with which it would 
have punished the offender, if he did not exhibit 
such evident marks of ill usuage ; and the consta- 
ble, instead of gaining praise for apprehending a 
man, who ought in all probability to suffer a rigid 
legal punishment, is condemned by all as a brute 
and tyrant of the law. It must not be inferred 
from what we have said above that violence is 
not sometimes absolutely necessary : all we wish 
is to guard constables against unnecessary vio- 
lence, for if violence be used, it must be proved 
beyond a doubt that it could not be avoided. 
Firmness and courage are not only commendable, 
but highly necessary in a constable or peace 
officer ; for without these, their authority in many 
instances would prove unavailing. Let such firm- 
ness and courage be always used when properly 
called for, but let a constable never (as he values 
his character as a man and his reputation as an 
officer') allow such essential and praiseworthy 
((ualities to be united to brutal tyranny. 
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When a constable apprehends a person who 
has committed a crime, he should endeavour to 
procure such evidence as will ensure the convic- 
tion of the prisoner; and for this purpose he 
should, whenever it is possible to obtain it, be 
guided by the advice and direction of a magis- 
trate, — by this means he will avcid incurring 
those difficulties in which his ignorance of the law 
might otherwise involve him ; and he will, at the 
same time, remove the danger of prisoners esca- 
ping for want of sufficient evidence to convict 
them. Where there is a possibility of a delay 
giving an offender an opportunity of escaping 
justice, the constable should act with promptness 
and decision, either by applying immediately to a 
magistrate for a warrant, or by taking the offender 
at once into custody. If it be a case of suspicion 
only, the constable should take care that the sus- 
picion be well founded, otherwise he may bring 
himself into trouble. 



OF ARRESTS. 




An Arrest is the apprehending or restraining of 
one's person, in order to be fortbcomingto answer 
an alleged or suspected crime. To this arrest all 
persons whatsoever a re, without distinction, equally 
liable in all criminal cases ; but no man is to be 
arrested, unless charged with such a crime as will 
at least justify holding him to bail when taken; 
and in general, an arrest may be made four ways, 
First, by warrant ; — second, by an officer without 
warrant;— third, by a private person, also without 
warrant ; — fourth, by an hue and cry. 



A Warrant may be granted in extraordinary 
cases by the Privy Council, or Secretaries of 
State " ; but individually by justices of the peace. 
This they may do in any cases where they have 
a jurisdiction over the offence, in order to compel 
the person accused to appear before them t ; for it 
would be absurd to give them power to examine 
an offender, unless they had also a jiower to 
compel him to attend, and submit to such exami- 
nation. And this extends undoubtedly to all 






' 1 Lord Riytn. G5. 



t 2. Hawk. p. i 
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treasons, felonies, and breaches of the peace ; 
and also to all such offences as they have power 
to punish by statute. When a warrant ib received 
by an officer, he is bound to execute it, so far as 
the jurisdiction of the magistrate and himself 
extends. 

Arrests by officers without warrants may be 
executed: — 1st, by a justice of the peace; who 
may himself apprehend, by word only, any person 
committing a felony or a breach of the peace in 
liis presence * ; — 2d, the sheriff; — and, 3rd, the 
coroner may apprehend any felon within the county 
without warrant ; — 4th, The constable hath great 
original and inherent authority with regard to 
arrests. He may, without warrant, arrest any one 
for a breach of the peace committed in his view, 
and carry him before a justice of the peace. And 
in case of felony actually committed, he may, 
upon probable suspicion, arrest the felon ; and 
for that purpose is authorised (as upon a justice's 
warrant) to break open doors, in case it be im- 
possible for him otherwise to obtain an entrance. 
There should, however, be reasonable grounds of 
suspicion, otherwise the person making the arrest 
is liable to an action for false imprisonment, and 
an indictment for the assault. If the constable 
or his assistants be killed in making an arrest, 
when they have reasonable grounds for doing so, 
it is murder in all concerned.* 

t 2..H1I. P. C. 88, 89. 
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Constables, or their assistants, may, by virtue 
of their office, arrest all offenders, and particularly 
night-walkers ; such as common prostitutes, who 
interrupt and annoy passengers in the streets and 
highways ; men of suspicious character, who loiter 
about at unseasonable hours, and make it appear 
probable that they intend to commit a felony or a 
breach of the peace ; and all disorderly persons. 
When a delinquent is arreittd by any of the menus 
above mentioned, he ought, with as little delay as 
possible, to be tarried be/ore a justice of the peace. 

After being arrested, the prisoner must be 
treated with all possible humanity ; all violence or 
ill-treatment must be avoided; and there should 
only be such restraint placed upon his person as 
its consistent with his safe keeping. 

Constables should ever bear in mind, that the law will 
not justify their exercising any undue severity or stretch 
of power towards prisoners ; it will, on the contrary, 
punish tuch conduct very severely. When persons are 
in custody, tvery attention should be paid to their com- 
fort by the officer who has charge if them. The law is 
apt to look upon gaolers with much suspicion, con- 
sidering them as a class of men whose situation renders 
their hearts callous and inhuman. Whenever a prisoner 
dies tn custody, a coroner's inquest sits upon the body, 
to inquire into the circumstances connected icith the 
person's death, in order to ascertain whether it be 
occasioned by any unkind treatment or culpable ne- 
glect of the keeper. Constables should take care that 
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prisoners, while in custody. have no means of commit- 
ting self-destruction, for even an innocent man may 
have his feelings so wounded by the bare accusation of 
a crime, as to be led to commit this greatest of 



OF THE NATURE OF CRIMES AND THEIR 
PUNISHMENTS. 

We now proceed to the consideration of that 
description of offences against the law which are 
called public wrongs, or crimes and misdemeanors. 
Wrongs are divided into two sorts or species ; 
the one private, and the other public. Private 
wrongs, which are frequently termed civil injuries, 
are so numerous, and present themselves in 
such a variety of forms, that to attempt giving a 
description of them here would exceed very 
considerably the limits which we have prescribed 
for our undertaking, without affording any 
essential information to that class of persons 
for whom we are writing. We must, there- 
fore, be content to confine ourselves to the 
consideration of public wrongs, or crimes and 
misdemesnors, and to give as briefly as possible 
a definition of them, according as they present 
themselves. 

A CaisiE, or misdemesnor, is an act committed, 
or omitted, in violation of a public law, either for- 
bidding or commanding it. This general definition 
comprehends both crimes and misdemesnors ; 



which, properly speaking, are mere synonymous 
terms ; though, in common usage, the word 
" crimes" is made to denote such offences as are 
of a deeper and more atrocious dye ; while smaller 
faults, and omissions of less consequence, are 
comprised under the gentler name of " misde- 
mesnors" only. In all cases the crime includes 
an injury. Every public offence is also a private 
wrong, and somewhat more; it affects the indi- 
vidual, and it likewise affects the communitv. 



OF OFFENCES AGAINST GOD AND RELIGION. 

In the first place, we are to enter upon 
the several species of crimes and misdemesnors, 
with the punishment annexed to each by the laws 
of England. Crimes and misdemesnors are a 
breach and violation of the public rights and 
duties owing to the whole community, considered 
as a community in its social aggregate capacity. 
Human laws can have no concern with any but 
social and relative duties, being intended only to 
regulate the conduct of man, considered under 
various relations, as a member of civil society. 

Profanation of the Lord's day, vulgarly (hut 
impioperly) called sabhatk breaking, is an offence 
against God and religion, punished by tbe muni- 
cipal law of England; which law strongly pro- 
hibits under severe penalties, all merchandizing, 
bear baiting, interludes, plays, or other unlawful 
b 3 
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exercises or pastimes on the sabbath day. It is 
the duty of the constable to give such information 
to the magistrate or to those officers who are 
placed in authority over him, as may lead to the 
conviction of the offenders ; and this he should do 
with as little delay as possible. 

Drunkenness is a crime punished by statute 
4. Jac. 1. c. 5. with the forfeiture of five shillings. 

Where the man is so insensible from intoxica- 
tion as to endanger the public safely and his own, 
the constable should take him into custody and 
convey him to some Wctlchhousc where he should 
remain until he is sober, when he may be taken 
before a magistrate ; particular care must be 
taken thai the dnniken man, while in custody, 
receives no ill-treatment. The act of getting 
drunk is only a misdemesnor, and may occur 
more from weakness of constitution than excess 
of drinking ; — for it is justly absented by Baron 
Montesqted, that what would Itave no effect on 
a German or Russian, would make mad a French- 
man, Spaniard, or Italian. If the man, previous 
to his being taken into custody, has conducted 
himself in a riotous and disorderly manner, the 
constable should endeavour to get some respectable 
and disinterested witness to accompany himself 
and the prisoner to the Police Office to corroborate 
the evidence; other wise, in the event of the charge 
being dismissed for want of being properly sup- 
ported, the constable may get involved in some 
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Reviling Religion. — If any person shall, by 
teaching, printing, writing, or advised speaking, 
deny the Christian religion to be true or the holy 
scripture of divine authority, he is guilty of a 
misdemeanor and punishable with severe penalties. 

The constable should give immediate informa- 
tion to the magistrate of all persons committing 
such an offence, who will instruct him how he is 
to proceed. 

Lewdness. — Another great and most serious 
offence against religion and morality, is open and 
notorious lewdness ; either by frequenting houses 
of ill-fame, which is a misdemesnor," or selling 
' obscene books, prints or pictures, or by some 
grossly scandalous words or actions ; — such offen- 
ces are punishable by line and imprisonment. t 

The constable should lay informations against all 
persons who sell books or prints if the above description, 
and also against the proprietors of disorderly houses; 
hit any person whom he observes committing any gross 
act of public indecency, he should immediately take into 
ntslody nnd convey before a magistrate. 

OFFENCES AGAINST PUBLIC JUSTICE. 

The order of our distribution will next lead 
us to take into consideration such crimes and 
misdemeanors as more especially affect the com- 






Poph. 208. t 1. Sidtrf. 168. 
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mon wealth, or public polity of the kingdom ; 
which, however, as well as those which are pe- 
culiarly pointed out against the lives and security 
of private subjects, are also offences against the 
king as the pater familias of the nation, to whom 
it appertains by his regal office to protect the 
community and each individual therein, from 
every degree of injurious violence, by executing 
those laws which the people themselves in con- 
junction with him have enacted; or at least have 
consented to by an agreement, either expressly 
made in the persons of their representatives, or 
by a tacit and implied consent presumed and 
approved by immemorial usage. 

Obstructing of lawful process. — This is at 
all times an offence of a very high and presump- 
tuous nature, but moie particularly so when it is 
an obstruction of an arrest upon a criminal pro- 
cess; and it hath been bolden, that the party 
opposing such arrests becomes thereby an acces- 
sory in the felony, and a principal in high treason," 
by statute 11 Geo. I. c. 22. it is enacted, that 
persons opposing the execution of any process, 
or abusing any officer in his endeavours to exe- 
cute his duty, so that he receives bodily hurt, 
shall be guilty of felony and transported for 
seven years; and persons in disguise, joining in 
or abetting any riot or tumult on such account, 
or opposing any process, or assaulting and abus- 

• i H»wii. p. c. m. 
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ing any officer executing, or for having executed 
the same, shall be felons. Such offenders (he 
constable may arrest and bring before a magis- 
trate. 

AN Escape of a person arrested upon criminal 
process, by eluding the vigilance of his keepers 
before he is put in hold, is also an offence against 
public justice, and the party himself is punishable 
by fine and imprisonment"; but the officer per- 
mitting such escape, either by negligence or con- 
nivance, is much more culpable than the pri- 
soner, the natural desire for liberty pleading 
strongly in his behalf, though he ought, in strict- 
ness of law, to submit himself quietly to custody 
till cleared by the due course of justice ; officers 
therefore who, after arrest, negligently permit a 
felon to escape, are also punishable by fine + ; 
but voluntary escapes, by consent or connivance 
of the officer, are a much more serious offence, 
for it is generally agreed that such escapes 
amount to the same kind of' offence, and are 
punishable in the same degree as the offence of 
which the prisoner is guilty, and for which he is 
in custody, whether treason, felony, or trespass, 
and this whether he were actually committed to 
gaol or only under a bare arrest J ; but ths 
officer cannot be thus punished till the original 
delinquent is found guilty or convicted by verdict, 

• 2 H«wk. P. C. 122. t I Hal. P. C. 600. 

t L. Hal. P.C.590. 2. H«*k.P.C. 
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confession or outlawry, of the crime for which 
he waa so committed or arrested, otherwise it 
may happen that the officer might be punished 
for treason or felony, and the prisoner arrested 
and escaping might turn out to be an innocent 
man. But, before the conviction of the princi- 
pal party, the officer, thus neglecting his duty, 
may be lined and imprisoned for a misdemeanor." 

Rescue is the forcibly and knowingly freeing 
another from an arrest or imprisonment, and it is 
generally the same offence in the stranger so res- 
cuing as it would have been in the gaoler to have 
permitted a voluntary escape. These the con- 
stable may arrest and take before a magistrate. 

Returning from Transportation is another 
capital offence against public justice ; being seen 
at large in Great Britain before the expiration of 
the term for which the offender was transported, 
or had agreed to transport himself, is made a 
capital felony in all cases. Such persons a con- 
stable may arrest and take be/ore a magistrate. 

Taking a Reward, under pretence of helping 
the owner to his stolen goods. By statute 4th 
Geo. I. II. it is enacted that whosoever shall take 
a reward under pretence of helping any one to 
stolen goods, shall suffer as the felon who stole 
them, unless he causes such principal felon to be 

• I. H>1. P.C. 568-9. 2. Hawk. P.C. 134-5. 



apprehended and brought to trial, and also gives 
evidence against him.* Such a person a constable 
may arrest and lake before a magistrate. 

Receiving of Stolen Goods, knowing them to 

be stolen, is a high misdemeanour and affront to 
public justice. This offence, which is only a mis- 
demesnor at common law, by the statutes 3 and 
4 W. and M. c. 9, and 5 Ann, c. 31, is made the 
7 and 8 G. IV. ch. 29, sect. 54, felony. Such 
a person the constable may arrest and take before 
a magistrate.* 

Extortion is an abuse of public justice which 
consists in an officer unlawfully taking, by colour 
of his office, from any man, any money or thing of 
value, that is not due to him, or more than is due, 
or before it is due. I The punishment for this 
offence is fine and imprisonment, and generally a 
forfeiture of the office. The lata considers this a 
grievous offence; the constables should be very 
careful to accept of nothing from a prisoner while 
in their custody. { 

OFFENCES AGAINST THE PUBLIC PEACE. 

We are next to consider offences against the 
public peace, the conservation of which is intrusted 
to the King and hia officers. These offences are 
either such as are an actual breach of the peace 

• 4Bluk.Com. 13'2. t Ibid. 

I 1 H»wk, P. C. 170. \ lHvflV.?.C.Vra. 












or constructively so, by tending to make othe 
break it. Both of these species are also eitln 
felonious or not felonious. The felonious breaches 
of the peace are strained up to that degree of mi 
lignity by virtue of several modern statutes ;• ati 
particularly, 

The riotous assembling of twelve persons, or 
more, and not dispersing upon proclamation. 
These persons the constable should take into 
custody. r 

Affrays are the fighting of fwo or more per- 
sons in some public place, to the terror of his 
Majesty's subjects ; for if the fighting be in pri- 
vate, it is no affray, but an assault. J These per. 
sons the constable should take into custody. 

Affrays may be suppressed by any private 
person present, who is justifiable in endeavouring 
to part the combatants, whatever consequence 
may ensue §, but more especially the constable or 
other officer, however denominated, is bound to 
keep the peace ; and to that purpose may, (if he 
cannot gain admittance to a house peaceably, 
after announcing his office and his business, J 
break open doors to suppress an affray, or appre- 
hend the affrayers ; and may either carry them 
before a justice, or imprison them for a conv 

• 4B1wk.Com. 142. f Ibid, 142. 

J 1 Hiwk.' P. C. 134. i lUd, 13G. 



25 

nient tpace, till the heat is over ; and may then 
perhaps make them find sureties for the peace* 
The punishment of common affrays is by fine and 
imprisonment, the measure of which must be regu- 
lated by the circumstances of the case ; for where 
there is any material aggravation, the punishment 
proportionably increases ; as where two persons 
coolly and deliberately engage in a duel ; this 
being attended with an apparent intention and 
danger of murder, and being a high contempt of 
the justice of the nation, is a strong aggravation of 
the affray, though no mischief has actually ensued.f 
Another aggravation is, when the officers of jus- 
tice, are disturbed in the due execution of their 
office, or where a respect to a particular place, (as 
in a church or court of justice,) ought to restrain 
and regulate mens' behaviour, more than in com- 
mon ones.t 

Assaults. An assault is an attempt or offer to 
beat another without touching him ; as if one lifts 
up his cane or his fist in a threatening manner at 
another, or strikes at him, but misses bim ; this is 
an assault which FinchJ describes to be " an un- 
lawful setting upon one's person." 

The constable may, if he witness such an 
assault, lake the assaulter into custody. 

Battery is the unlawful beating of another. 
The least touching of another's person wilfully, or 

* 1 Hawk, 137. t Ibid, 138. 

% 3 Blackbom, 120. 4 Do. 145, 216. § Finch, L. 201. 

C 
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in anger, is a battery ; for the law cannot draw 
the line between different degrees of violence ; 
and therefore totally prohibits the first and lowest 
stage of it ; every man's person being sacred, and 
no other having a right to meddle with it in any 
the slightest manner. But battery is, in some 
cases, justifiable or lawful ; as, where one who 
hath authority, (such as a parent, or master) gives 
moderate correction to his child, his scholar, or 
his apprentice. So also on the principle of self- 
defence ; for if one strikes me first, or even only 
assaults me, I may strike in my own defence ; 
and, if sued for it, I may plead, that it was the 
plaintiffs own original assault that occasioned it. 
On account of these laws of justification, battery 
is defined to be the unlawful beating of another ; 
for which the remedy is, as for assault, by action 
of trespass vi el armis, wherein the jury will give 
adequate damages.* 

Where the constable witnesses an assault of the 
above nature, he is bound, upon the charge of the 
person assaulted, to take the offender into custody. 
But if he has not seen the assault or act of battery 
committed, he would not be justified in making a 
prisoner of the accused parly, unless he be pre- 
viously in custody, and is given over to him, or 
unless a third party be a witness to the assault 
and is ready to accompany the complainant and 
the constable to the Watch-house or Police Office, 



J 3 Black. Com. 120. 4 Do. 216. 



to substantiate the charge. In assault cases, con- 
stables should be particularly careful not to take 
a man into custody, unless the parly who has been 
assaulted will go with him before a magistrate ; 
as, in the event of the charge falling to the ground 
for want of proper evidence to support it, the con- 
stable may make himself liable to an action for 
false imprisonment. 

Exciting others to commit breaches of the 
peace. — Besides actual breaches of the peace, 
any thing that tends, to provoke or excite others 
to break it, is an offence of the same denomina- 
tion. Therefore, challenges to fight, either by 
word or letter, are punishable by fine and im- 
prisonment, according to the circumstances of the 
offence.* 

Information should be given to a magistrate by 
the constable respecting such persons. 

Idle and disorderly persons. — By statute 
17th Geo. II. c. 5. persons who come under this 
denomination are divided into three classes : — 
Idle and disorderly persons, rogues and vaga- 
bonds, and incorrigible rogues. All these are 
offenders against the good order, and are blemishes 
in the government, of any kingdom. They ar$, 
therefore, all punished by the statute last men- 
tioned ; that is to say, idle and disorderly persons 
with one month's imprisonment in the House of 

. • 1. Hawk. P. C. 135. 138. 
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Correction. Rogues and vagabonds with whip- 
ping, and imprisonment not exceeding six months ; 
and incorrigible rogues, with the like discipline, 
and confinement not exceeding two years. The 
constable should bring such persons before a ma- 
gistrate.* 

Riding or going armed with dangerous or 
unusual weapons, is a crime against the public 
peace, by terrifying the good people of the land, 
and is particularly prohibited by the statute of 
Northampton, 2nd Edw. III. c. 3. upon pain of 
forfeiture of the arms, and imprisonment during 
the King's pleasure.f 

The constable may disarm the person having 
the weapon, and bring him before a magistrate. 

HIGH TREASON. 

It is high treason to attempt or concert means 
to take away the life of the King, the Queen, or 
their eldest son (the heir apparent), or to imprison 
the King, or to overturn, by force, the law and 
the constitution of the kingdom ; or to enter into 
correspondence with foreigners to effect an in- 
vasion of the kingdom. % 

It is the duty of a constable, as well as of every other 
subject, to give immediate information to a magistrate, of 
all such treasonable designs as may eome to his or their 
knowledge. 

* 4 Black. Com. 169. t Hawk. 138. % 4 Black. Com. 75. 



29 

Misprision and Contempt against the King's 
person and government, may be by speaking or 
writing against them, cursing the King or wishing 
him ill ; giving out scandalous stories concerning 
him, or doing any thing that may tend to. lessen 
him in the esteem of his subjects, or weaken his 
government.* 

Of the conduct of such persons tlie constable is bound to 
give immediate information to a magistrate. 

COINING. 

Coining or counterfeiting the King's money is 
felony, whether the false money be uttered in 
payment or not ; also if the King's own ministers 
alter the standard or alloy established by law, it 
is felony ; or if any person colours or alters any 
shilling or sixpence, either lawful or counterfeit, 
to make them respectively resemble a guinea or 
half guinea ; or any halfpenny or farthing, to make 
them respectively resemble a shilling or sixpence ; 
but the offender shall be pardoned, in case (being 
out of prison) he discovers and convicts two other 
offenders of the same kind.t 

The constable should lose no time in giving information 
to a magistrate of such offenders. If he finds them actually 
engaged in their unlawful employment, he should imme- 
diately arrest them, and seize whatever base metal or in- 
struments fused in coining) he finds on the premises or on 
their persons* 

* 4 Black. Com. J22. t Ibid, 84,-88. 
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OF HOMICIDE. 

Homicide, or the killing of any human creature, 
is of three kinds, — justifiable, excusable, and 
felonious. The first has no share of guilt at all ; 
the second very little ; hut the third is the highest 
crime against the law of nature that man is capable 
of committing.f 

It is obvious that every person is bound, and particularly 
a constable, to bring such an offender before a magistrate. 

Justifiable homicide is of divers kinds. Such 
as is owing to some unavoidable necessity, without 
any will, intention, or desire, and without any 
inadvertence or negligence, in the party killing, 
and therefore without any shadow of "blame. As, 
for instance, by virtue of such an office as obliges 
one, in the execution of public justice, to put a 
malefactor to death, who has forfeited his life by 
the laws and veidict of his country. This is an 
act of necessity, and even of civil duty ; and there- 
fore not only justifiable, but commendable, where 
the law requires it ; but the law must require it, 
otherwise it is not justifiable : therefore, wantonly 
to kill the greatest of malefactors, a felon or a 
traitor, attainted or outlawed, deliberately, un- 
compelled, and extra-judicially, is murder, t 

Such offenders may be brought before a magistrate. 

Again '—In some cases homicide is justifiable, 
rather by the permission than by the absolute 

t 4 Black. Com. 177. J 1 Hal.P.fcC. 497. 
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command of the law, either for the advancement 
of public justice, which, without such indemnifi- 
cation, would neyer be carried on with proper 
vigour; or, in such instances where it is com- 
mitted for the prevention of some obvious crime, 
which cannot otherwise be avoided.* 

Such persons may be brought be/ore a magistrate by 
the constable. 

Homicides, committed for the advancement of 
public just ice, are — 1. Where an officer, in the 
execution of his office, either in a civil or crimi- 
nal case, kills a person that assaults and resists 
him, and endangers his life.t 2. If an officer, or 
any private person, attempts to take a man charged 
with felony, and is resisted, and in the endeavour 
to take him kills.? 3. In case of a riot or re- 
bellious assembly, the officers endeavouring to 
disperse the mob are justifiable in killing them, 
both at common law, § and by the riot act, 1 Geo. 
I. c. 5. 4. Where the prisoners in a gaol, or going 
to gaol, assault the gaoler or officer, and he in his 
defence kills any of them, it is justifiable, for the 
sake of preventing an escape. || But, in all these 
cases, there must be an apparent necessity on the 
officer's side ; viz. that the party could not be 
arrested or apprehended, the riot could not be 
suppressed, the prisoners could not be kept in 

* 4 Black. Com. 177. f 1. Finch. L. 31. 3 inst. 52. 1 tyl. 

% 1 Hal. P. C. 494. § 1 Hal, P. C. 495. 1 Hawk. P. C. 

1 Hal. P. C. 496. 






hold; otherwise, without such absolute necessity, 
it is not justifiable.* 

These offenders should be brought before a magistrate. 

In the next place, such homicide as is committed 
for the prevention of any atrocious or forcible 
crime, is justifiable by the law of nature t; and also 
by the law of England as it stood so early as the 
time of Bracton,+ and as it is since declared by 
statute 24 Hen. VIII. c. 5. If any person attempts 
a robbery or murder of another ; or attempts to 
break open a house in the night time, (which ex- 
tends also to an attempt to burn it,$) and shall be 
killed in such attempt, the slayer shall be ac- 
quitted and discharged. This reaches not to any 
crime unaccompanied by force; as, picking of 
pockets ; or to the breaking open of any house i« 
the. day time, unless it carries with it an attempt 
of robbery also.ll 

These offenders should be brought before a magistrate. 

Ill these instances of justifiable homicide, it 
may be observed that the slayer is in no kind of 
fault whatever, — not even in the minutest degree; 
and he is therefore to be totally acquitted and dis- 
charged, with commendation, rather than blame. 
But, that is not quite the case in excusable homi- 
cide, the very name whereof imports some fault, 
some error, or omission ; so trivial, however, that 

* 4 Black. Com. 177. t Puff- L. of N. 1. 2. c. 5. 

JFo!.155. 5 lHal.P. C. 4B8. || 4Black. Com. 177. 
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the law excuses it from the guilt of felony, though 
in strictness it judges it deserving of some little 
degree of punishment. 

The other species of criminal homicide, is that 
of killing another man. But in this there are also 
degrees of guilt, which divide the offence into 
manslaughter and murder, — the difference be- 
tween which may be partly collected from what 
has been incidently mentioned in the preceding 
articles, and principally consists in this, that man- 
slaughter (when voluntary) arises from the sudden 
heat of the passions, murder from the wickedness 
of the heart. 

Manslaughter is therefore thus defined,* the 
unlawful killing another, without malice either 
express or implied ; and may be either voluntarily 
upon a sudden heat, or involuntarily, but in the 
commission of some unlawful act* In manslaughter 
there can be no accessories before the fact, be- 
cause it must be done without premeditation. 

These offender* should be brought before a magistrate- 

Murder.— We are next to consider the crime 
of deliberate and wilful murder;— a. crime at 
which human nature starts, and which is, I believe, 
punished universally throughout the world with 
death, 

* 1 Hal. P. C. 466. 
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Murder is thus defined, or rather described, by 
Sir Edward Coke • : " When a person, of sound 
memory and discretion, unlawfully killeth any 
reasonable creature in being and under the King's 
peace, with malice aforethought, either express 
or implied." 

These offenders should be arrested, and brought before 
a magistrate. 

OF OFFENCES AGAINST THE PUBLIC HEALTH AND 
THE PUBLIC POLICE OR ECONOMY. 

NUISANCES. 

Common Nuisances are a species of offences 
against the public order and economical regimen 
of the state ; being either the doing of a thing 
to the annoyance of all the king's subjects, or the 
neglecting to do a thing which the common good 
requires. - ! 1 Common A T uisances are such as annoy 
the whole community in general, and not merely 
some particular person, and therefore are indict- 
able only and not actionable. Of this nature, an 
first, — annoyances in highways, bridge*, &c. by 
rendering the same inconvenient or dangerous to 
pass, either positively by actual obstructions, 
making pits, leaving loads, &c. or negatively by 
want of reparations. For both of these, the pei 
eon so obstructing, or such individuals as are 
bound to repair and cleanse the same, or (in 
fault of these last) the parish at large may 

- Sim, 47. ,t l. Ha*k. P.c. 197. 
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indicted to repair and amend them, and in some 
cases fined. Second, all these kinds of nuisances 
(such as offensive trades and manufactures) 
which when injurious to a private man are action- 
able ; are, when detrimental to the public, punish- 
able by public prosecution and subject to fine 
according to the quantity of the misdemesnor, 
and particularly the keeping of hogs in any city 
or market town is indictable as a public nuisance.' 
Third, ail disorderly inns or ale-houses, bawdy 
houses, gaming houses, singe plays unlicensed, 
booths and stages for rope-dancers, mountebanks 
and the like, are public nuisances, and may, 
upon indictment, be suppressed and lined.* 

Against such persons the constable should lay an in- 
formation be/ore a magistrate. 

Fourth, the making or selling of fireworks and 
squibs, or throwing them about in any street or 
public place, is, on account of the danger that 
may ensue to buildings, declared to he a common 
nuisance by statute 9 & 10 W. III. c. 7, and is 
therefore punishable with fine. 

Such persons as the constable observes commuting the 
above offences, he should caution to discontinue them; 
if however, they persevere, he should take them into cits- 
tody and bring them be/ore a magistrate ; that is, if lie 
lie ignorant of the name and address of the parties offend' 
ing, but if the name and residence of the offenders be 

* SalL 46o t 1. Hurt, P.C.m 
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known to the constable, the preferable course to pursue is 
to lay an information against them without loss of time. 
In all such cases, the constable should be guided by the 
advice of his superiors in office. 

OFFENCES AGAINST THE HABITATIONS OF 

INDIVIDUALS. 

The only two offences that more immediately 
affect the habitations of individuals or private 
subjects, are those of arson and burglary. 

1. Arson is the malicious and wilful burning 
of the house or outhouse of another man. This 
is an offence of very great malignity, and much 
more pernicious to the public than simple theft ; 
because, first, it is an offence against that right 
of habitation, which is acquired by the law of 
nature as well as by the laws of society ; next 
because of the terror and confusion that neces- 
sarily attends it ; and, lastly, because in simple 
theft, the thing stolen only changes its master, 
but still remains in esse for the benefit of the 
public, whereas by burning, the very substance is 
absolutely destroyed. The civil law * punishes 
with death such as maliciously set fire to houses 
in towns and contiguous to others ; but is more 
merciful to such as only fire a cottage or house 
standing by itself. 

Such offenders should be arrested and brought before 
a magistrate. 

* Ff. 48. 19. 28. t 4 Black. Com. 220, 372. 
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2. Bcrglary, or nocturnal housebreaking, has 
always been looked upon as a very heinous 
offence, not only because of the abundant terror 
which it naturally carries with it, but also as it is 
a forcible invasion and disturbance of that right 
of habitation, which every individual might ac- 
quire even in a state of nature ; an invasion, which 
in such a state, would be sure to be punished 
with death, unless the assailant were the stronger. 
But in civil society, the taws also come in to the 
assistance of the weaker party ; and besides that, 
they leave him his natural right of killing the 
aggressor if he can ; they also protect and avengc- 
him, in case the might of the assailant is too 
powerful, and the law of England has so particu- 
lar and tender a regard for a man's house, that it 
stiles it his castle, and will never suffer it to be 
violated with impunity. For this reason no out- 
ward doors can be broken open to execute any 
civil process ; though, in criminal cases, the 
public safely supersedes the private. + 

The definition of a burglar, as given us by Sir 
Edward Coke,t is, " he that by night breaketh 
and entereth into a mansion house with intent 
to commit a felony." Inthis definition there are 
four things to be considered, the time, the place, 
the manner, and the intent. 

The time must be by night, and not by day ; 
for in the day time there is no burglary. We 

t Black. Com. "233. J 3. Inst, 63, 1 



have seen,* in the case of justifiable homicide, 
how much more heinous all laws made an attack 
at night, rather than by day, allowing the party 
attacked by night to kill the assailant with im- 
punity. As to what is reckoned night, and what 
day for this purpose ; anciently the day was 
accounted to begin only at sun rising, and to end 
immediately upon sun-set, but the better opinion 
seems to be, that if there be day-light enough 
begun or left to discern a man's face withal, it is 
no burglary.t But this does not extend to moon- 
light, for then many midnight burglaries would 
go unpunished ; and besides, the malignity of the 
offence does not so properly arise from its being 
done in the dark as at the dead of night, when 
all the creation, except beasts of prey, are at rest, 
— when sleep has disarmed the owner, and ren- 
dered his castle defenceless. 

As to the place :— It must be according to Sir 
Edward Coke's definition, in a mansion house. 
A chamber in a college or an inn of court, where 
each inhabitant hath a distinct property, is to all 
other purposes, as well as this, the mansion house 
of the owner. j So also is a room or lodging in 
any private house, the mansion for the time being 
of the lodger, if the owner doth not himself dwell 
in the house, or if he and the lodger enter by 
different outward doors. But, if the owner him- 



I. 1 H*>. P. C. 350. t 4 Black. Com. 180. 181. 

t l.Hal.P.C. 55G. 



self lies in the house, and hath but one outward 
door at which he and his lodgers enter, such 
lodgers seem only to be inmates, and all their 
apartments to be parcel of the one dwelling house 
of the owner.f 

As to the manner of committing burglary ; 
there must be both a breaking and an entry to 
complete it; as by taking out the glass of, or 
otherwise opening a window ; picking a lock, 
breaking or opening it with a key ; nay, by 
lifting up the latch of a door, or loosing any 
other fastening which the owner has provided. 
But if a person leaves his doors or windows open, 
it is his own folly and negligence, and if a man 
enters therein it is no burglary ; yet if he after- 
wards unlocks an inner or chamber door, it is so. j 
But to come down a chimney is held a burglarious 
entry, for that is as much closed as the nature of 
things will permit. § Po also to knock at a door, 
and upon its being opened to rush in with a felon- 
ious intent ; or, under pretence of taking lodgings, 
to fall upon the landlord and rob him ; or to pro- 
cure a constable to gain admittance, in order to 
search for traitors, and then to bind the constable 
and rob the house ; all these entries have been 
adjudged burglarious, though there was no actual 
breaking; for the law will not suffer itself to be 
trifled with by such evasions, especially under the 

+ Kel. 84. I. Hal. P.C. 55G. J 1 H.I. 553. 

5 1 Hawk. P. a 102. I Hal. P. C. 55'i. 
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cloak of legal process ;t and so, if a servant opens 
and enters hia master's chamber door with a 
felonious design, or if any other person lodging in 
the same house, or in a public inn, opens and 
enters another's door, with such evil intent, it is 
burglary. Nay, if the servant conspires with a 
robber, and lets him into the house by night, this 
is burglary in both,! for the servant is doing an 
unlawful act, and the opportunity afforded him of 
doing it with greater ease, rather aggravates than 
extenuates the guilt As for the entry, any the 
least degree of it with any part of the body, or 
with an instrument held in the hand, is sufficient; 
as to step over the threshold, to put a hand or a 
hook in at a window to draw out goods, or a pis- 
tol to demand one's money, are all of them burg- 
larious entries, { 

As to the intent, it is clear that such breaking 
and entry must be with a felonious intent, other- 
wise it is only a trespass. And it is the same, 
whether such intention be actually carried into 
execution, or only demonstrated by some attempt 
or overt act, of which the jury is to judge. And 
therefore such breach and entry of a house as has 
been before described, by night, with intent to 
commit a robbery, a murder, a rape, or any other 
felony, is burglary ; whether the thing be actually- 
perpetrated or not. Such offenders shouUl be 
arrested and brought before a magistrate. 

t H»wt. P. C. 102. I Sin. 891. 1 H»l. P. C. 553. 

1 1 H»l. P. C. 555. 1 Hawk. P. C. 103. Fosl. 108. 
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OF OFFENCES AGAINST PRIVATE PROPERTY. 

The next and last species of offences against 
private subjects are such as more immediately 
affect the property, of Which there are two, which 
are attended with a breach of the peace, larceny 
and malicious mischief ; and one, that is equally 
injurious to the rights of property, but attended 
with no act of violence, which is the crime of for- 
gery : of these three in their order. 

Larceny is " the felonious taking and carrying 
away of the personal goods of another." It must 
be a taking. This implies the consent of the 
owner to be wanting. There must not only be a 
taking, but a carrying away. A bare removal 
from the place in which the thief finds the goods, 
though he does not quite make off with them, is a 
sufficient asportation or carrying away. As if a 
thief intending to steal plate, takes it out of the 
chest in which it was, and lays it down upon the 
floor, but is surprised before he can make his 
escape with it, this is larceny.* These offenders 
the constable should arrest and bring before a 
magistrate. 

Larceny from the house 9 though it seems to 
have a higher degree of guilt than other species of 
larceny, yet it is not at all distinguished from the 
other at common law,+ unless where it is accom- 

* 1 Hawk. P, C. 93. • f 1 Hawk. P. C. 98. 
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panied with the circumstance of breaking the house 
by night, and then we have shown that it falls 
under another description, viz. that of burglary. 

Larceny from the person is either by privately 
stealing, or by open and violent assault, which is 
usually called robbery. Open and violent larceny 
or robbery from the person, is the felonious and 
forcible taking from the person of another of goods 
or money to any value by violence or putting him 
in fear.t L There must be a taking, otherwise 
it is no robbery. 2. It is immaterial of what 
value the thing taken is ; a penny as well as a 
pound thus forcibly extorted, makes a robbery. J 
3. Lastly, the taking must be by force, or a pre- 
vious putting in fear 9 which makes the violation of 
the person more atrocious than privately stealing. 

These offenders should be arrested and brought before a 
magistrate. 

Malicious Mischief, or damage, is the next 
species of injury to private property, which the 
law considers as a public crime. This is such as 
is done, not with an intent of gaining by another's 
loss, which is some, though a weak excuse ; but 
either out of a spirit of wanton cruelty, or black 
and diabolical revenge. By statute 1 Geo. I. c. 
48, maliciously to set on fire any underwood, 
wood, or coppice, is made single felony. By 

t 1 Hawk. P. C. 95. J Ibid, 97. 
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statute 6 Geo. I. c. 23, the. wilful and malicious 
tearing, cutting, spoiling, burning, or defacing of 
the garments or clothes of any person passing in 
the streets or highways, with intent to do so, 
is felony. t 

These offenders should be arrested and brought be/ore a 
magistrate. 

Forgery is " the fraudulent making, or altera- 
tion of, a writing, to the prejudice of another man's 
right;" for which the offender may suffer fine, 
imprisonment, and pillory, and (where it amounts 
to felony) a more severe punishment. J 

These offenders should be arrested and brought before a 
magistrate. 

These are the principal infringements of the 
rights of property, which were the last species 
of offences against individuals or private subjects, 
which the method of our distribution has led us 
to consider. 



OF THE MEANS OF PREVENTING OFFENCES. 

Preventive justice consists in obliging those 
persons whom there is a probable ground to 
suspect of future misbehaviour, to stipulate with 

t 4 Black. Com. 224. \ Ibid, 245. 
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and give full assurance to the public, that such 
offence as is apprehended shall not happen ; by 
finding pledges or securities for keeping the 
peace, or for their good behaviour. 

First then, the justices are empowered by the 
statute 34 Edw. III. c. 1. to bind over to their 
good behaviour towards the king and his people, 
all them that be not of good fame, wherever they 
be found ; to the intent that the people be not 
troubled nor endangered, nor the peace diminish- 
ed, nor persons passing by the highways of the 
realm, be disturbed nor put in peril which may 
happen by such offenders. Under the general, 
words of this expression, thai be not of good 
fame, it is holden that a man may be bound to 
his good behaviour for causes of scandal, as for 
haunting bawdy houses with women of bad fame ; 
—or for keeping such women in his own house ; 
— or for words tending to scandalize the govern- 
ment ; — or in abuse of the officers of justice, es- 
pecially in the execution of their office. Thus, 
also a justice may bind over all night walkers, 
eaves-droppers ; such as keep suspicious company, 
or are reported to be pilferers or robbers ; such 
as sleep in the day and wake in the night ; com- 
mon drunkards, cheats, idle vagabonds, and other 
persons not of good fame. 



t 4 Black. Com. 251: 
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A Recognizance for the good behaviour may 
be forfeited by all the same means, as one for 
the security of the peace may be ; and also by 
some others, as, by going armed with unusual 
attendance to the terror of the people ; by speak- 
ing words tending to sedition ; or by committing 
any of those acts of misbehaviour which the re- 
cognizance was intended to prevent. But not 
by barely giving fresh cause of suspicion of that 
which perhaps may never actually happen,* for 
though it is just to compel suspected persons to 
give security to the public against misbehaviour 
that is apprehended ; yet it would be hard upon 
such suspicion, without the proof of any actual 
crime, to punish them by a forfeiture of their 



recognizance. 



* 1. Hawk. P.C. 133. 
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